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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to a
India of on excisable material used in the manufacture of the goo

country or territory outside India.
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(c) gn case of goods exported outside India export to Nepal or Bhutan, without payment-of -
uty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under ’ghe provisions of this Act or the Rules made there under and such order is passed by the
ﬁ)ommlssioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one ap}e-"ggﬁg . Appellant
Tribunal or the one application to the Central Govt. As the case ma) p@b@i«is"ﬁl e 10 avoid
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One.copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attentipn in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(J) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and.Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Good§ and Semces Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

M/s Ab Dhruv Autocraft (I) Pvt Ltd, Shet No.C-13, Electronic Estate,
Sector 25, GIDC, Gandhinagar [hereinafter referred to as ‘the appellant’] has filed
an appeal (No.173/GNR/18-19) against Order-in-Original No.AHM-CEX-003-ADC-
PMR-001-18-19 dated 27.12.2018 [hereinafter referred to as ‘the impugned order’]
passed by the Additional Commissioner, CGST, Gandhinagar Commissionerate

[hereinafter referred to as ‘the adjudicating authority’].

2. Another appeal (No.49/RA/GNR/18-19) has also been filed by the
Assistant Commissioner of CGST, Gandhinagar Division, Gandhinagar
Commissionerate [hereinafter referred to as ‘the department’] against the
‘impugned order’ referred to above, as per Review Order No0.38/2018-19 dated
08.03.2019 of the Commissioner of CGST, Gandhinagar.

3. The brief facts of the case is that the appellant is engaged in the
manufacture of body building of motor vehicle on duty paid chassis such as tipper
body bumper, tanker etc and were classifying the said products under chapter
heading 87041010. During the course of audit of the records of the appellant, it
was observed that they were availing value based SSI exemption under notification
No.08/2003-CE dated 01.03.2003 as amended for the financial years 2013-14 to
2015-16 and paid duty on subsequent clearance; that they have not paid any duty
on the clearances made during 2012-13. It was further observed that the goods
covered under Chapter heading 8701 to 8706 are not eligible for the benefit of
value based exemption under the said notification, as the same are not specified
Under Annexure to the said notification. Therefore, the goods manufactured by the
appellant falling under chapter heading 8704 is not eligible for SSI exemption and
liable for duty at the applicable rate from the first clearance during 2012-13 to
2015-16. Further, it was also observed that the appellant had also availed Cenvat
credit amounting to Rs.1,22,631/- by Way of transitional credit in respect of input
lying in stock as on 15.02.2014 and also availed the said credit on the strength of
invoice prior to 15.02.2014 which resulted double credit on the same input. A show
cause notice dated 04.07.2017 was issued to the appellant for demand of Central
Excise duty of Rs.86,75,725/- not paid by the appellant during the relevant period
and Cenvat credit of Rs.1,22,631/- wrongly availed with interest. The said show
cause notice also proposes for imposition of penalty under Section 11AC of Central
Excise Act, 1944. Vide impugned order, the adjudicating authority has classified the
goods manufactured by the appellant under chapter heading 8707 and allowed SSI
benefit under notification No.08/2001-3CE. Accordingly, he dropped the demand of
Rs.74,37,000/- pertaining to the period of 2013-14 to 2015-16 and confirmed the
demand of Rs.12,38,725/- pertaining to the period of 2012-13 with interest. He
also imposed penalty equal to the}uty“ﬁe:manded under Section 11AC of CEA. As

the said amount.
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Being aggrieved with the confirmation of duty, interest and imposition of

penalty, the appellant has filed the instant appeal on the grounds that:

4,

In most of the cases in the year 2012-13, the appellant had carried out
trading and repair work on vehicles of the suppliers which were returned to
supplier after completing repair work and charging due amount from supplier

for work the work done. Therefore, confirmation of duty demand on trading

“and repair work on vehicles of suppliers with interest and penalty imposed is

not correct. The adjudicating authority has not attempt to take any
verification in this regard.

The issue was even otherwise brought in to the notice of the department and
therefore, there is no justification in issuing show cause notice, invoking

extended period.

The appeal filed by the department (as mentioned at para 2 above) is filed

against the demands dropped on the following grounds:

The show cause notice nowhere proposes to deny the classification followed
by the appellant but only alleges that the appellant had wrongly availed the
benefit of ‘exemption notification No.08/2003-CE as the goods of chapter
heading 8704 are exclude from the ambit of said notification; that as per
settled position of law, the adjudicating authority cannot be travel beyond
the scope of SCN.
The adjudicating authority has made error in classifying the product under
chapter heading 8707; that chapter 8704 covers motor vehicles for
transportation of goods such as Dumper, Ordinary lorries (trucks and vans
etc of various capacity and chapter note 5 of chapter 87 also states that
building a body or fabrication or amounting or fitting structures or equipment
on the chassis falling under heading 8706 shall amount to manufacture of
motor vehicle; that all these facts and HSN Explanatory notes for heading
8704 transpires that motor vehicles manufactured by the manufacturer other
than manufacturer of chassis are classifiable under chapter 8702,8703,8704
or 8716.
The adjudicating authority has also made error in relying various case laws
regarding classification of goods under chapter 8707 as the said decisions
were based on the provisions of chapter note prevailing prior to 2001.
While allowing the Cenvat credit wrongly taken by the appellant, the
adjudicating authority had placed the onus of the department that the
department has failéd to give details about the invoices/documents against
which the credit taken; that the onus is on the appellant to avail the credit
and cannot be shifted to the ((:i%giir-t;»ent; that the adjudicating authority has
a@ré: Lt)/f;g\gister for the year 2013-14 which
contains the details of inv8ig bs Brnvhi
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éEthe credit has been availed.
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5. The appellant has filed the cross-objection against the appeal filed by
the department vide letter dated 26.04.2019, wherein, they, inter-alia, stated that
while defending the show cause notice, they contended their production activity and
stated that their goods is classifiable under 8707 on the basis of Hon'ble Supreme
Court’s decision; that inadvertent mention of a wrong classification 8704 would not
debar the appellant from correcting it. When considering all the facts, including
admissibility of exemption notification under chapter heading 8704, correctness of
classification of goods is a logic judicial decision and the adjudicating authority has
. correctly conclude the classification on the basis of their submissions and Apex
court’s decision. They further stated that when all the facts were known to the
department, the SCN invoking larger period is not acceptable and illegal, hence the

entire demand itself is time barred.

6. Personal hearing in the matter was held on 07.05.2019. Shri
P.P.Jadeja, Authorized Representative appeared for the same and reiterated the
grounds of appeal and grounds of cross-objection. He further pleaded that extended
period cannot be invokable on the ground of limitation in matter of classification. He

also submitted citations in appellant’s favour.

7. I have considered all the facts submitted by the appellant in their
appeal memorandum and cross-objection filed against the appeal filed by the

department. I have also considered the submissions made by the department in

their appeal.

8. At the outset, I observe that in the matter that the issue revolves
regarding classification of body building of motor vehicle under chapter heading
87041010 and eligibility of SSI exemption benefit under Notification 08/2013-CE
dated 01.03.2003 as amended, for the period from 2012-13 to 2015-16. There are
two appeals filed against the impugned order passed by the adjudicating authority.
First appeal is filed by the appellant against confirmation of duty amount of
Rs.12,38,725/- with interest and penalty imposed thereof for the period of 2012-13
and other appeal is filed by the department against the demand of Rs. 74,37,000/-
and recovery of Cenvat credit amounting to Rs.1,22,631/- dropped by the
adjudicating authority.

8. First, I take the appeal filed by the appellant.

8.1 I find that the appellant was engaged in manufacture of body building
of motor vehicle on duty paid chassis by classifying chapter heading 87041010.
They were also availing SSI exemption benefit under notification No.08/2003- as
amended. The appellant has registered with the department on 24.05.2013 and
paying central excise duty after crossing the limit of SSI exemption for the period
from 2013-14. I find that the department has issued demand of Rs. 86,75,725/- to

the appellant for the period of @fbf—.‘f?&too 2015-16 for denying the SSI benefit
N Dy—\c‘)/"g‘
8 dsyihe g ®ds classified under CH 8704 is not
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covered in the notification supra for availing the benefit. However, I find that the
adjudicating authority, in the impugned order, has classified the goods in question
under chapter heading 8707 and dropped the demand of Rs.74,37,000/- for the
period pertaining to 2013-14 to 2015-16 and confirmed the demand of
Rs.12,38,72/- for the period pertaining to 2012-13 as the appellant have not paid

central excise duty for the said period after crossing the limit of SSI exemption.

8.2 The appellant has mainly argued that the demand hits by limitation as
the matter is relating to classification of goods and eligibility of SSI exemption and
it was well within the knowledge of the department that they were classifying the
goods under chapter 8704. They further contended that they were not crossed the
limit of SSI exemption of Rs.1.50 Crore during 2012-13 and the department has
taken total-assessable value including trading activities and other services. The

appellant has submitted details of such clearance along with copies of invoices.

8.3 The question of invoking extended period for the demand pertaining to
2012-13 is disputable. Generally, any assessee whose turnover is above Rs.90
lakhs, is required to file a declaration before the department as per instruction as
per notification No.36/2001- CE (NT) dated 26.06.2001. In this case, there was no
such allegation by the department in the show cause notice that the appellant had
not followed the said procedure prescribed. I find that the appeliant have got
registered with the department on 24.05.2013 as the product in question appeared
to be dutiable after crossing exemption limit of Rs.1.50 Crore during 2013-14.
Prima facie, the department has to scrutinize the clearance value of prior period
while granting registration to safeguard the revenue, if SSI declaration prior to the
period was not filed. In this case no such discussion has been made in the show
cause notice nor was the matter looked into. Further, I find that the show cause
notice was issued in the month of July 2017, covering the period from April 2012 to
March 2016 (based on audit observation in 2017). As regards demand of 2012-13,
the notice stipulated only that the appellant have not paid any duty from April 2012
to March 2013. In the circumstances, if the declaration was filed, the whole demand
hits by limitation as no extended period is invokable. As discussed above, the SCN
is completely silent about filing of the declaration. Therefore, there is no allegation

that the said declaration has not been filed. In view this, the extended period is not

invokable for the period 2012-13.

8.4 However, I would also like to discuss the issue onmerit. I find that the
adjudicating authority has taken the clearance value of 2012-13 from the sales
ledger account and he has shown the figures of Rs.250.22 as taxable value. The
appellant has furnished copy of sales ledger account for the said period. Further,
they also submitted that the § Qg“gg?ure shown in the sales ledger includes
“trading sales” which is nog 0a{;§§£“ f"?* anufacturing clearance value. They

submitted details of such amd@@ a ng wﬁh correspondmg invoices. On perusal of

the same, I find that an amo\\\\giiby lacs is pertaining to “trading sales”
6‘90, &
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during the relevant period which is deductable from the total, while determining
clearance value of excisable goods. In the circumstances, I find merit in the
contention of the appellant that they had not crossed the SSI limitation of Rs.1.50
crore in the financial year 2012-13. Since the appellant has cleared goods as
“trading sales”, having clearance value of Rs.107.80 lacs during 2012-13, the said
amount is required to be deducted from the total amount of Rs.250.22 lacs. If so,
the clearance value for 2012-13 is well within the ambit of Rs.150 Crrore and no
duty is demandable for the said period. In the circumstances, I hold that the
appellant is not liable to pay duty for the year 2012-13 as they have not crossed

the limit of SSI exemption.
9. Now, I take the appeal filed by the department.

9.1 The department has filed the appeal mentioned at para 2 above by [i]
challenging the demand of Rs. 74,37,000/- for the period pertaining to 2013-14 to
2015-16 and [ii] vdropping the proceedings against recovery of Cenvat credit
amounting to Rs.1,22,631/-.

9.2 As regards [i] above, the department has contended that the
adjudicating authority travelled beyond the grounds of show cause notice as in the
~ notice, the department not raised the issue of classification but only denied
eligibility of SSI exemption under notification No.08/2003-CE towards chapter
heading 8704. The department further contended that the goods manufactured by
the appellant classifiable under chapter heading 8704 only according to the chapter
note 5 of chapter 87 and HSN explanatory note to chapter 8704. On other hand,
the appellant has contended that their goods is classifiable under 8707 on the basis
of Hon’ble Supreme Court’s decision in case of M/s Ram Body Builders [1997 (94)
ELT ]. They also contended that the demand is not at all sustainable on the grounds
of limitation as they have filed monthly return, claiming classification of goods

under chapter heading 8704 and thereby availing SSI exemption.

9.3 The contention of the department is no more res intergra, in view of
Hon’ble Supreme Court’s decision supra in classification of goods in dispute. The

Hon’ble Court has held that

“Motor vehicles - Bus/trucks bodies built chassis supplied by the customer
classifiable under Heading 87.07 of the Central Excise Tariff - Benefit of SSI
exemption under Notification No. 175/86-C.E. available”.

The said decision was followed by various Hon’ble Tribunals. Therefore, as regards
the issue relating to classification of goods manufactured by the appellant, I do not
find any merit or worth to discuss the grounds mentioned by the department in

their appeal as there is no merit in the appeal as the Hon'ble Apex Court settled the
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I find that the adjudicating authority has correctly classified the goods under
chapter heading 8707.

9.4 However, the department has further alleged that the adjudicating authority
has travelled beyond show cause notice as the show cause notice was issued not
for classification dispute but for denying SSI exemption. The said argument is not
acceptable, looking into the facts of the case. The issue raised in the show cause
notice pertains to eligibility of SSI exemption under notification O8/2003-CE availed
by appellant. The said exemption was availed based on classification of the said
product. It is fact that they have shown classification of the product in question as
8704 which was later on disputed in reply to show cause notice aé well ays before
the adjudicating authority that they had shown the said chépter heading
inadvertently. Classification being a question of law can be raised and considered at
any stage and according to judicial discipline, correct classification of the product is
required to be determined. Therefore, the argument that the adjudicating authority

travelled beyond the scope of show cause notice does not have any merit.

9.5 Further, the appellant has mainly contended that the department appeal is
not sustainable on the ground of limitation. They submitted that since the
appeliant has disclosed all the materials before the department at the time of
registration and in the monthly return thereafter, show cause notice issued by
invoking extended period cannot be sustainable in law. When the appellant has
placed all relevant facts before the department, it was for the Department to come
to a finding about proper classification based on relevant material at the material"
time. The department should have deferred the classification and other facts in the
year 2013 itself. In the circumstances, the demand is not sustainable and the
department appeal for the said reason of limitation itself. Therefore, I find that on

merit as well as ground of limitation, the department appeal fails.

9.6 As regards the issue mentione.d at [ii] of para 9.1, I find that the department
has contended that the appellant had availed the Cenvat credit of Rs.1,22,631/-
covered under invoice dated prior to 15.02.2014 (the date on which transitional
credit was taken); that since they had taken the said credit already under
transitional credit, the Cenvat taken amounts to double benefit. In the impugned
order, the adjudicating authority has held that the in the show cause notice, it was
not substantiated how the excess credit was taken by the appellant and on which
invoice, the excess credit was taken. He further contended that in some case goods
covered under invoices prior to 15.02.2014 was received after 15.02.2014. I totally
agreed with the contention of the adjudicating authority. In absence of any
substantiation of excess credit t{{%ery difficult to hold the demand and




9.7 Inview of above discussion, I do not find any merit in the appeal filed by the

department, hence rejected.
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10. In the foregoing discussion [i] I allow the appeal filed by the appellant and
[ii] reject the appeal filed by the department. Both the appeals stand disposed of

accordingly.

Attested

(Mohanan V.\A)\.‘/H
Superintendent (Appeal),
Central Tax,Ahmedabad.

BY R.P.A.D

To,

M/s Ab Dhruv Autocraft (I) Pvt Ltd,
Shet No.C-13, Electronic Estate
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The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Principal Commissioner, Central Tax, Gandhinagar.

The Additional Commissioner, CGST, Gandhinagar

The Asstt. Commissioner, (Systems), CGST, Hqg., Gandhinagar
The Assistant Commissioner, Gandhinagar Division.
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